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No. 1.  Late night internet stalking is never a good idea…
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Lessons learned

1. Always a Lawyer (RPC 8.4(a)(3))
2. Nothing is anonymous
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No. 2.  The “E” in email is not for “easy”.

»Dear Mr. Berenson…

Enclosed, please find a lot of confidential 
information about our client’s discussion 
regarding settlement or civil and criminal 
penalties for its alleged inappropriate 
marketing of an antipsychotic drug…

Then…
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Lessons learned

1. Send emails to the right person 
(RPC 1.1)

2. Talk to your client about emails 
and how we communicate 
(RPC 1.4, 1.6(a))
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No. 3.  Honesty remains an essential ingredient.
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Lessons learned

1. Don’t be false or misleading 
(RPC 7.1)

2. Advertising rules apply online
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No. 4.  An Illinois blogger went a bit too far

13

» Judge was “a total a—hole”

» Another judge was “Judge Clueless”

» Failed to inform the judge of her client’s false statements; 
the lawyer described her conversation with the client:
˗ “Huh? You want to go back and tell the judge that you lied to 

him, you lied to the pre-sentence investigator, you lied to me? 
And you expect what to happen if you do this? I’ll tell you what 
would happen; the sentence just pronounced would be 
immediately vacated and you’d go to prison, that’s what would 
happen.”

» #127409 (the client's jail identification number) This stupid kid is 
taking the rap for his drug-dealing dirtbag of an older brother 
because "he's no snitch." I managed to talk the prosecutor into 
treatment and deferred prosecution, since we both know the 
older brother from prior dealings involving drugs and guns. My 
client is in college. Just goes to show you that higher education 
does not imply that you have any sense.

» "Dennis," the diabetic whose case I mentioned in Wednesday's 
post, did drop as ordered, after his court appearance Tuesday 
and before allegedly going to the ER. Guess what? It was 
positive for cocaine. He was standing there in court stoned, right 
in front of the judge, probation officer, prosecutor and defense 
attorney, swearing he was clean and claiming ignorance as to 
why his blood sugar wasn't being managed well.
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Lessons learned

1. Be mindful of your social media
2. Confidentiality applies online
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No. 5.  Being ethical even with older clients.
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Lessons learned

1. Don’t cheat, lie and steal 
(RPC 8.4(a)(2), (a)(3))

2. Think about necessary due 
diligence when working with 
others
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No. 6.  Spoliation is always spoliation.

Lester v. Allied Concrete 
Co.
Discovery request for FB
P Lawyer advised client 

to “clean up” the FB page 
because “we do NOT 
want blow ups of other 
pics at trial so please, 
please clean up your 
facebook and myspace.”
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Lessons learned

1. Must be competent with 
eDiscovery and technology 
(RPC 1.1, 1.6)

2. Cannot obstruct another’s 
access to evidence (RPC 
3.4(a))
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The very, very basics of eDiscovery

20

Know the technology and 
the issues OR utilize those 
who do know

The Basics: preserve, 
collect, produce ESI
Litigation holds
Defensible eDiscovery 

collection and production 
practices

Monitor client compliance
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Duh.
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No. 7.  You can’t tell client secrets even to your best friend…
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Data security can take different forms…
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Lessons learned

1. Be vigilant with client 
confidentiality

2. Do not click on unknown links 
– but either way, know who 
you are going to call at 1 in 
the morning 
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No. 8.  Some defenses should not be pursued.

25
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Lessons learned

1. Obey the law (RPC 8.4(a)(2))
2. Don’t falsify evidence (RPC 

3.4(b))
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No. 9.  Should the 26-year secret have been kept?
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Lessons learned

1. Like it or not sometimes, the 
duty of confidentiality is the 
heartbeat of the RPCs.

2. There are some exceptions – in 
Oregon, they are generally not 
mandatory. (RPC 1.6(b))
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No. 10.  And a good note to end on…
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» David Elkanich is a partner in Holland & Knight's Portland 
office, where he focuses his practice on litigation, with an 
emphasis on legal ethics and risk management. Mr. Elkanich 
advises both lawyers and law firms in a wide range of 
professional responsibility matters. He has extensive 
experience defending lawyers in attorney discipline matters, 
and in related litigation, such as sanction, withdrawal and 
disqualification motions, and fee disputes.

» Telephone:  503.517.2928
» Email:  david.elkanich@hklaw.com
» Twitter:  @DavidElkanich
» Website:  hklaw.com




